
Case No.: IT-06-90-A  31 August 2012  

International Tribunal for the  
Prosecution of Persons 
Responsible for Serious Violations of  
International Humanitarian Law 
Committed in the Territory of  
Former Yugoslavia since 1991 

Case No. IT-06-90-A 

Date: 31 August 2012 

Original: English 

 

IN THE APPEALS CHAMBER 

 
Before: Judge Theodor Meron, Presiding 

Judge Fausto Pocar 
Judge Patrick Robinson 
Judge Mehmet Güney 
Judge Carmel Agius 
 

Registrar: Mr John Hocking 
 

Response: 31 August 2012 

 

PROSECUTOR 

v.  

ANTE GOTOVINA AND MLADEN MARKAČ 
 

PUBLIC REDACTED 

 

 
RESPONSE TO THE PROSECUTION MARKAČ SUBMISSION 

 

 
 

 
  

Office of the Prosecutor 
 
Ms Helen Brady 
Mr Douglas Stringer  

Counsel for Ante Gotovina 
 
Mr Gregory Kehoe 
Mr Luka S. Mišetić 
Mr Payam Akhavan 
Mr Guénaël Mettraux 
 
Counsel for Mladen Markač 
 
Mr Goran Mikuličić 
Mr Tomislav Kuzmanović 
Mr John Jones 
Mr Kai Ambos 
 
 

5990IT-06-90-A
A5990 - A5963
31 August 2012                            MB



  

Case No.: IT-06-90-A  31 August 2012   1

TABLE OF CONTENTS 

 

I.  Overview ......................................................................................................... 3 

 

II.  Markač cannot be convicted on an alternative basis .................................. 3 

 

III.  Gross unfairness ............................................................................................. 9 

 

IV. The PSB violates the Chamber’s Order ..................................................... 8 

 

V. The Chamber’s key findings are all tainted by the - ex hypothesi 
erroneous - unlawful attack and JCE findings .......................................... 11 

 

VI. Markač cannot be convicted of any crimes on the basis of aiding and 
abetting ...........................................................................................................17 

 

VII. The Chamber’s own findings negate a finding that Markač carried out 
acts “specifically directed” to assist, etc. the perpetration of crimes ........ 17 

 

VIII. Markač cannot be convicted on the basis of superior responsibility ....... 19 

 

IX. Conclusion ..................................................................................................... 23 

  

IT-06-90-A 5989



  

Case No.: IT-06-90-A  31 August 2012   2

I. Overview 

 

1. That the Appeals Chamber is even contemplating convicting Markač on 

alternative bases of liability, at this very late stage of the proceedings and 

without any prosecution appeal, raises grave jurisdictional1 and due process2 

objections.  

 

2. Those objections aside, there are insufficient “remaining findings” to support 

such a conviction in any event. 

 

3. Accordingly, the Prosecution’s submissions in its Prosecution Supplemental 

Brief on Alternative Modes of Liability for Mladen Markač (“PSB”) should be 

rejected in their entirety. 

 

II. Markač cannot be convicted on an alternative basis 

 

4. Markač cannot now be convicted on the basis of any “remaining findings” for, 

inter alia, the following reasons: 

 

(1) Generally: The Judgment squarely placed all its emphasis on the notion of 

an unlawful artillery attack and a JCE, which are ex hypothesi wrong. The 

Chamber’s key findings are all tainted by these errors;3 

                                                 
1  Markač has joined Gotovina’s challenges to the Appeals Chamber’s jurisdiction. If indeed the 

Appeals Chamber has the power, acting proprio motu, to convict on a new basis of liability, 
then it could also convict Čermak now on the basis of superior responsibility. It cannot be 
suggested that the Appeals Chamber can only enter a conviction where the defendant has 
successfully appealed but not where he was acquitted, for why should a person who has been 
wrongly convicted and successfully appealed his conviction be in a worse position than a 
person who was acquitted? That a proprio motu “appeal” by the Appeals Chamber in the case 
of Čermak would be unthinkable underlines the ultra vires nature of the procedure now being 
considered for Markač. 

2  See section III below. 
3  See Section V below. 
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(2) Specifically: 

 
a. Crimes against humanity: the finding of a widespread and 

systematic attack was premised on the unlawful attack finding;4 

 

b. Persecution: the finding that acts constituted persecution was 

premised on the unlawful attack finding,5 including murder as 

persecution;6 

 
c. Deportation: all key findings relating to deportation were premised 

on the unlawful attack and JCE findings, including that JCE 

membership furnished Markač with the awareness that crimes 

might occur;7 

 
d. Aiding and abetting: 

 
i. Mens rea 

 

1. The mens rea findings relied on by the Prosecution 

are tainted by the Chamber’s unlawful attack and 

JCE findings;8 

 

2. There are no findings that Markač knew that his acts 

would assist the principal perpetrators to commit the 

specific crimes in question;9 

                                                 
4  TJ, paras.1710,1721-1722. Consequently, Counts 1,2,6 and 8 must be quashed. 
5  TJ,paras.697,1772,1775,1890. Consequently, Count 1 must be quashed.  
6  See TJ,section 5.2.2 and para.1853, finding murder to be persecution only on the basis that it 

was linked to an unlawful attack. 
7  TJ,paras.1745,1757,2305,2311,2316,2320. Consequently, Count 2 must be quashed. 
8  See Section VI below. 
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3. The Chamber’s own findings negate a finding that 

Markač carried out acts “specifically directed” to 

assist, etc. the perpetration of crimes;10 

 

4. Findings that Markač was aware, and took the risk, 

that crimes would occur, are premised on his JCE 

membership and/or contribution to the JCE,11 which 

are ex hypothesi incorrect. 

 
 

ii. Actus reus 

 

1. There is no finding that Markač’s acts or omissions 

had a “substantial effect” on the commission of 

specific crimes; 

 

2. There is no finding that Markač “ordered his troops 

into civilian areas”12 or that, if he did, it would 

constitute a “substantial contribution” to the 

commission of crimes; 

 
 

                                                                                                                                            
9  An aider and abettor must know that his own acts assist in the commission of the specific 

crime in question. See KrnojelacTJ,paras.90,347-348,428-429; VasiljevićAJ,para.102; 
OrićAJ,para.33;BlaškićAJ,paras41,45,50;TadićAJ,para.229. The Prosecution’s reference to 
“post-shelling crimes” (PSB, section IV and passim.) is, therefore, insufficiently specific. 

10  See Section VII below. 
11  TJ,para.2586: “Since Markač was familiar with the objective of the JCE … the Trial Chamber 

finds that he had the awareness that crimes … were possible consequences of the execution of 
the JCE. Markač nonetheless contributed to the JCE …”. 

12  Contra PSB,para.27, and the analogous formulations in PSB,paras.3,22,26,29,37,44. 
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3. Markač could not have aided and abetted crimes in 

Gračac or Donji Lapac by creating a “climate of 

impunity”, because this “climate” only - allegedly -

emerged after those incidents.13 Moreover this 

concept is excessively nebulous; 

 

4. The alleged “cover-up” of crimes in Grubori and 

Ramljane could not constitute a “substantial 

contribution” to the commission of any of the 

crimes in the indictment, since the “cover-up” 

(which is denied) allegedly occurred after those 

crimes, i.e. after late August 1995.14 

 

e. Superior responsibility for “post-shelling crimes”15 

 

i. Superior-subordinate relationship: 

 

1. There is no finding anywhere in the Judgment of 

“effective control”, which is the threshold of 

superior responsibility; 

 

2. There are insufficient findings that the SP, as 

opposed to HV forces not under Markač’s 

command, committed substantial wanton 

destruction in Donji Lapac on 7-8 August 1995.16 

 
 

                                                 
13  TJ,para.2581 (contra PSB,para.37). 
14  TJ,para.2301. 
15  See Section VIII below. 
16  TJ,para.625. 
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ii. Knew or had specific information: 

 

1. There are no specific findings that Markač knew, 

etc., of plunder in Gračac on 6-8 August 199517 or 

knew, etc. that the SP committed murder in Donji 

Lapac on 7 August 199518 or Grubori on 25 August 

1995; 

 

2. The finding that Markač was aware that crimes 

would occur19 was reached on the basis, inter alia, 

that “Markač was familiar with the objective of the 

JCE”,20 and was in any event premised on those 

crimes occurring as “possible consequences of the 

JCE”.21 Both findings are ex hypothesi erroneous. 

 
It cannot be said with any certainty, therefore, that if 

the Chamber had not found that Markač was a JCE 

member, it would still have found that he had the 

awareness that the crimes would occur.22 

 

                                                 
17  TJ,para.2571: knowledge is only imputed with respect to destruction in Gračac. 
18  At para.2573, the Chamber found that, due to his knowledge of crimes in Gračac, Markač 

“was therefore alerted to the possibility that his subordinates could commit crimes again”. 
Yet this finding related to destruction and plunder, and no murders were found to have been 
committed in Gračac. Notice that wanton destruction has been committed is insufficient to 
constitute notice that murder – a different crime - might be committed 
(HadžihasanovićAJ,para.295;KrnojelacTJ,para.348).   

19  TJ,para.2586 
20  Ibid.  
21  Ibid. 
22  The other reasons given by the Chamber both relate to steps to avoid the commission of 

crimes. They are too weak to be free-standing and run contrary to ICTY case-law (see 
Markač’s Appeal Brief,paras234-243 and BlaškićAJ,para.602: evidence that an accused took 
steps to avoid IHL violations “cannot be cited as evidence of the Appellant’s prior knowledge 
of – and assent to – those violations.”) 
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3. The Chamber nowhere found that Markač had 

information available to him that was “sufficiently 

alarming”23 to put him on notice of offences 

committed or about to be committed by his 

subordinates to justify further inquiry by him. 

 

iii. Measures: 

 

1. There is no express finding that Markač failed to 

forward information to the criminal police or to 

request the suspension of SP members from duty;24 

there are no findings of any specific steps Markač 

failed to take to prevent or punish, specifically in 

relation to the crimes in Donji Lapac on 7 August 

1995, Grubori on 25 August 1995;25 or Ramljane on 

26 August 1995; 

 

2. The measures proposed by the Chamber, which the 

Prosecution substantially relies on,26 are far too 

vague and speculative to be the basis for criminal 

liability,27 were not put forward as Article 7(3) 

measures in the Indictment and Pre-Trial Brief and 

                                                 
23  TJ,para.1964. 
24  TJ,para.2570. 
25  The reference to “similar crimes” in para. 2574 would refer to crimes “similar to” wanton 

destruction of property; a crime to which murder is not at all similar. 
26  PSB,para.45,fn.148-151. 
27  It is purely speculative that an investigation ordered by Markač “could have resulted in the 

suspension of Special Police members”, which “[i]n all likelihood would have had a deterrent 
effect” and that this, in turn, “could have resulted in the removal of undisciplined and criminal 
elements ...” (TJ,para.2581). 
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do not take account of Markač’s de jure powers as 

required by the law of superior responsibility;28 

 
 

3. There is no duty “to ascertain if any of his 

subordinates were involved in the commission of 

crimes”,29 since superior responsibility only arises if 

the superior already has information putting him on 

notice of “offences committed by subordinates”.30 

 

5. It follows that Markač could not be convicted of any counts on the basis of 

aiding and abetting or superior responsibility. 

 

III. Gross unfairness 

 

6. Without prejudice to the foregoing, it is submitted that the exercise being 

undertaken by the Appeals Chamber is grossly unfair. 

 

7. This gross unfairness has two aspects: the first concerns the impact on Markač 

– [REDACTED] - when the issue of a conviction for alternative modes of 

liability is raised at the eleventh hour. It occasions hardship to the point of 

cruelty to raise and dash an appellant’s hopes. For this reason, due process and 

common decency required that this issue, if it were to be raised at all, should 

have been notified in the Appeals Chamber’s scheduling order for the oral 

                                                 
28  In the case of de jure commanders like Markač, the Appeals Chamber has accepted the need 

to consider the legislation defining the scope of their responsibilities and duties as superiors 
(HalilovićAJ,paras.183-194). The Judgment, especially para.2581, makes no attempt to 
analyse the relevant legislation defining Markač’s powers. See fn.34 below. 

29  TJ,para.2574 and contra PSB,para.47,fn.154 and para.28,fn.88. 
30  ČelebićiAJ,para.226, rejecting “neglect of duty to acquire such knowledge” as giving rise to 

Article 7(3) liability and para.241; BlaškićAJ,para.62. 
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hearing and fully canvassed at the oral appeals hearing in May 2012, not 

raised months afterwards. 

 

8. The second aspect reveals even grosser unfairness. It comes about in this way. 

 

9. The Prosecution concedes that superior responsibility and JCE have different 

elements: 

 

 “The Appeals Chamber has not required that a significant contribution 

to a JCE through omission must satisfy all elements of command 

responsibility”31 

 

10. The Prosecution indeed urged this difference in order to argue that the 

Chamber could have found that Markac’s position, acts and omissions were 

sufficient to establish JCE liability even if they were insufficient to meet the 

more rigorous tests of superior responsibility, with its own “specific legal 

requirements”. 

 

11. The Appeals Chamber has indeed emphasised that: 

 

 “... participation in a joint criminal enterprise pursuant to Article 7(1) 

of the Statute and superior responsibility pursuant to Article 7(3) of the 

Statute are distinct categories of individual criminal responsibility, 

each with specific legal requirements. Joint criminal enterprise 

responsibility does not require any showing of superior responsibility, 

nor the proof of a substantial or significant contribution.”32 

 

                                                 
31  Response to MM’s Appeal Brief, 12/09/11,fn.539. 
32  KvočkaAJ,para.104. That undoubtedly explains why the Chamber made no findings of a 

“substantial or significant contribution”. 
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12. Since JCE and superior responsibility have different elements, and Markač 

only did, and only could, appeal the Chamber’s findings on JCE, he did not 

appeal any findings relevant specifically only to superior responsibility.33 

 

13. Having never had the opportunity to challenge those findings, he is now 

barred from doing so, since the Appeals Chamber’s order does not permit him 

to challenge any “remaining findings” as incorrect.  

 

14. Markač submitted in his final brief that the Boškoski Appeals Judgment 

provided a striking parallel to this case which ought to be followed, since 

Markač, like Boškoski, lacked the power to punish subordinates.34 If the 

Chamber had convicted Markač of superior responsibility, one of his grounds 

of appeal would have been the Chamber’s failure to apply the Boškoski 

precedent. Markač would have had the opportunity to develop those 

submissions at length. Now he cannot do so. 

 

15. In this way, Markač is denied the opportunity to challenge findings which may 

form the basis of his conviction for crimes against humanity. 

 

16. A clearer breach of due process is hard to envisage. 

 

IV. The PSB violates the Chamber’s Order 

 

17. The Prosecution systematically ignores the Chamber’s order to focus 

submissions on “remaining findings”. Instead it repeatedly relies on findings 

which are not independent of the Chamber’s erroneous JCE and unlawful 

                                                 
33  Had he done so, his appeal would have been summarily dismissed as a “challenge to factual 

findings on which a conviction does not rely”(KrajišnikAJ,para.20). 
34  See Markač’s Final Brief,paras.133-193,esp.para.183; D527. 
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attack findings and – what is worse - relies on evidence in the trial record,35 

which are not findings36 at all.  

 

18. The Prosecution’s systematic disregard for the Appeals Chamber’s order 

warrants the summary dismissal of the PSB: 

 

(i) The Prosecution relies on paragraphs of the Judgment where 

the Chamber was simply reciting evidence, without making any 

findings;37 

 

(ii) The Prosecution relies on exhibits,38 or parts of exhibits39 or 

phrases,40 which were never cited in the Judgment; 

                                                 
35  Simply because evidence is cited in the Judgment does not mean that the Chamber regarded it 

as credible and reliable, much less that it constitutes a finding. 
36  A “finding” is “a determination … of a fact supported by the evidence in the record …” 

(Black's Law Dictionary, p. 511). 
37  This is particularly so in relation to the Prosecution’s excessive reliance on P444, although the 

Chamber never expressed broad approval or acceptance of this exhibit. See also 
PSB,para.6,fn.22, relying on reference to P459 in TJ,para.1999; PSB,para.6,fn.23, relying on 
reference to P444 in TJ,para.1998; PSB,para.7,fn.26, relying on reference to P2711 in 
para.2060; the Prosecution also fails to mention the evidence there cited that Croats from 
abroad “would be housed temporarily in abandoned property”, undermining the very point 
made at PSB,para.7; PSB,para.7,fn.27, relying on reference to P462 in para.2061; 
PSB,para.7,fn.28, relying on reference to Radić’s and Bagić’s evidence in TJ,paras2060 and 
2073; PSB,para.8,fn.32, relying on reference to P444 in TJ,para.2003. 

 The assertions at PSB,para.15 of the PSB are not findings at all, as is evident from the fact 
that fns.53-55 do not cite to the Judgment at all. 

38  E.g. P452, cited at PSB,fn.23. 
39  E.g. para.70 of P444, cited at PSB,fn.23 but never referred to in the Judgment; PSB,fn.28 cites 

T.26946 and T.26497, neither of which were ever cited in the Judgment. 
40  PSB,fn.27 refers to the Serbs’ “final removal”; words which do not appear anywhere in the 

Judgment; PSB,para.10 the Prosecution states that “Immediately following the Krajina Serbs’ 
flight, Tuđman and Croatian officials did ‘everything they conceivably could to not have [the 
Serbs] back”. The quoted words do not appear anywhere in the Judgment. 

There was no finding by the Trial Chamber that, “Immediately following Storm, development 
projects to re-settle the Krajina began” (contra PSB,para11). 

Nor is there any finding, anywhere in the Judgment, about the use of “psy-ops” in Operation 
Storm(contra PSB,para.12), this being a term invented by the Prosecution. 

The Chamber never found that “Markač’s knowledge of the leadership’s aim was further 
augmented during Operation Flash which ‘liberated’ Western Slavonia” (contra 
PSB,para.17). 
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(iii) The Prosecution mischaracterises both findings and evidence;41 

 
(iv) The Prosecution makes assertions for which there is no support 

in the Judgment, for example – and crucially - the Judgment 

nowhere contains a finding that Markač’s “de jure authority 

was matched by Markač’s de facto control”.42 

 

19. The Prosecution thus goes entirely outside the Chamber’s findings, seeking to 

re-try the appellant in an eleventh-hour, de novo, paper trial, conducted by 

picking-and-choosing – and mis-citing - evidence in the trial record.  

 

20. This is manifestly unfair. Nearly a year after the appeals briefing and two 

months after the oral appeal hearing is no time for Markač to have to argue 

with the Prosecution over the interpretation and credibility of evidence in the 

trial record.43 

                                                                                                                                            
The Chamber never found that Markač ordered his troops into civilian towns (contra 
PSB,paras.3,22,26,27,29 and 37). This alleged basis for Markač’s liability for aiding and 
abetting is entirely new; it was never mentioned in the Judgment nor in any of the appeal 
proceedings. 

41  The Judgment recites Radić’s evidence as being that property law was “initiated prior to 
Operation Storm” (TJ,para. 2060). The Prosecution completely mischaracterises this as a 
finding that “By the time of Storm, enabling legislation was already at an advanced stage in 
Parliament” (PSB, para 7). 

The Prosecution cites TJ,paras.2573-2574 for the proposition that Markač “knew … crimes 
would continue”. This is not what the Chamber found; only that he was “alerted to the 
possibility” that crimes might be committed again. PSB,paras.28-29 also mis-state the 
Chamber’s findings relating to Markač, e.g. substituting “probably commit” for “possibility” 
and wrongly suggesting that the Chamber found that Markač “order[ed] his troops into the 
Krajina”. 

Contra PSB,para.34, the Chamber did not find that crimes would have been reported to 
Markač, only that he was regularly informed by his subordinates of developments in the field, 
which is a narrower finding (TJ,para.195). 

These are all serious mis-characterisations. 
42  Contra PSB,para.41. 
43  Especially not in a pleading limited to 5,000 words which must focus on “remaining 

findings”. 
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V. The Chamber’s key findings are all tainted by the - ex hypothesi 

erroneous - unlawful attack and JCE findings 

 

21. As explained at length in oral submissions,44 if the Chamber’s unlawful attack 

finding is wrong, then (at least) the following eleven primary findings, which 

depend on that finding, are ipso facto unsustainable: 

 
 

1) Krajina Serbs were forcibly deported;45 

 

2) Krajina Serbs were persecuted;46 

 

 

3) “Non-shelling crimes” were committed with the intent to 

deport Krajina Serbs;47 

 

4) The Brioni discussions were concerned with forcibly and 

permanently removing Serbs from the Krajina; 48 

 
 

5) Those who ordered artillery strikes did so with the intent to 

deport Krajina Serbs; 49 

                                                 
44  Hearing of 14/05/12, Transcript pp.126-152. The Chamber is also referred to the flow-chart 

that was provided at the hearing. 
45  That this finding depends on the unlawful attack finding is evident from TJ,paras.1745, 2305 

and 2311. 
46  TJ,paras.1862 and 1936. 
47  TJ,para.1757. 
48  TJ,paras.2305,2316 and 2320. 
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6) Those who carried out the artillery strikes did so with the intent 

to persecute Krajina Serbs;50 

 

7) Markač participated in an unlawful attack;51 

 

8) Markač substantially contributed to the JCE, including by failing 

to prevent and/or punish crimes;52 

 

9) Markač was a member of the JCE;53 

 

10) Markač intended to contribute to the JCE; 54 and 

 

11) Markač shared the JCE objective. 55 

 

                                                                                                                                            
49  TJ,paras.1746 and 1757. 
50  TJ,para.1936. 
51  That this finding depends on the unlawful attack finding is self-evident: a person cannot 

participate in an unlawful attack unless it is unlawful. 
52  It is evident from TJ,para2582 that this finding depends on findings that Markač participated 

in an unlawful attack, that he participated in the discussions at Brioni and that those 
discussions were about a JCE. 

53  It is evident from TJ,para2583 that this finding depends on findings that Markač participated 
in an unlawful attack, that he participated in the discussions at Brioni and that those 
discussions were about a JCE. 

54  Ibid. 
55  Ibid. 
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22. Any secondary findings that depend on these primary findings are similarly 

impugned because they stem from the unlawful attack finding. They are all, so 

to speak, “fruits of the poisoned tree”. 

 

23. The Prosecution is, therefore, entirely wrong to submit that the Chamber’s 

findings on artillery attacks and on the intent of those ordering and carrying 

out the attack survive even if the unlawful artillery attack finding are wrong.56 

Plainly they do not and cannot. 

 

24. Equally, if the Chamber erred in finding a JCE and/or that (Gotovina and) 

Markač were members of a JCE, that can only mean that one or more of the 

elements of JCE that the Trial Chamber found to exist did not in fact exist, i.e. 

either Markač did not possess the requisite mens rea to contribute to a JCE 

and/or he did not contribute, and/or did not intend to contribute, to the JCE. To 

assume, as the Prosecution does, that all those elements survive is like positing 

that a house will remain standing even when all the supporting walls are 

removed. 

 

25. Since the findings that Krajina Serbs were deported and persecuted (by being 

deported) depends on the impugned unlawful attack finding,57 the 

Prosecution’s submission that Markač aided and abetted deportation and 

persecution must be rejected in its entirety,58 including with respect to post-

shelling crimes.59 

 
 

                                                 
56  Contra PSB, passim, esp. para5. 
57  See para.21, esp. sub-paras.1)-6), above. 
58  Contra PSB,paras5-20 
59  Contra PSB,paras21-22. The Prosecution here relies on TJ, para1757 (PSB,fn.72). However 

that paragraph too is premised on the unlawful attack finding. The Chamber there considered 
as a key factor in establishing the intention forcibly to displace Serb victims that there had 
been an “unlawful attack on civilians and civilian objects” in the four towns. Hence if that 
finding is wrong, the Prosecution cannot rely on this paragraph in support of the proposition 
that Markač aided and abetted deportation (through post-shelling crimes) and persecutions. 
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VI. Markač cannot be convicted of any crimes on the basis of aiding and 

abetting60 

 

 

26. In relation to the mens rea required for aiding and abetting, the Prosecution 

either relies on argument61 or on findings which are impugned by the fact that 

they depend on the Chamber’s findings in relation to the nature of the Brioni 

discussions,62 and its unlawful attack finding. 

 

 

VII. The Chamber’s own findings negate a finding that Markač carried out 

acts “specifically directed” to assist, etc. the perpetration of crimes 

 
 

27. The Appeals Chamber has confirmed that: 

 

 “...an aider and abettor carries out acts specifically directed to assist, 

encourage, or lend moral support to the perpetration of a certain 

specific crime, which have a substantial effect on the perpetration of 

the crime”63 

 

28. The Chamber found that the JCE’s common objective: 

 

 

 “... did not amount to, or involve the commission of crimes of 

persecution (disappearances, wanton destruction, plunder, murder, 

                                                 
60  See also section II (2)(d) above. 
61  See PSB,paras.17-18 which are not based on findings at all but on argument and/or exhibits. 
62  PSB,para.18: the Prosecution relies on the Chamber’s findings that the Brioni discussion was 

“about civilians being forced out”. Those findings are, however, tainted by the unlawful attack 
finding, since the Chamber construed Brioni “in light of subsequent events” (TJ,para.2305), 
namely in light of the artillery attacks which followed (see also TJ,paras.2316 and 2320). 

63  See Blagojević/JokićAJ,para.127, and authorities cited there. 
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inhumane acts, cruel treatment and unlawful detentions), destruction, 

plunder, murder, inhumane acts and cruel treatment.”64 

 

 

29. It follows that if the JCE objective neither amounted to nor involved any of 

those crimes, e.g. murder, then none of the Chamber’s JCE findings may be 

relied on as a basis for submitting that Markač carried out acts specifically 

directed to assist those crimes, e.g. murder. 

 

 

30. For all of these reasons,65 Markač cannot now be convicted of any crimes as 

an aider and abettor. 

 

 

31. Insofar as the Appeals Chamber considers that there are “remaining findings” 

sufficient to support a conviction for aiding and abetting or superior 

responsibility, Markač has not had adequate opportunity to challenge those 

findings and submits that he should be given the opportunity to do so, if 

necessary in a re-hearing. 

 

VIII. Markač cannot be convicted on the basis of superior responsibility  

 

 

32. The Prosecution only makes submissions on superior responsibility in respect 

of “post-shelling crimes”, thereby conceding that Markač could not - even 

theoretically - be convicted of any “shelling” crimes on that basis.66 

 

33. However Markač could not be convicted of “post-shelling” crimes either. 

 

                                                 
64  TJ,para.2321. The Prosecution did not appeal this finding. 
65  Including those set out in Section II above. 
66  PSB,paras24 et seq.. Moreover, the Prosecution’s submissions on Art 7(3) liability for post-

shelling deportation are utterly unsupported (see PSB para 22). 
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34. In addition to the points made at Section II above, Markač would add the 

following: 

 

(1) The Chamber explicitly refrained from making any findings on 

superior responsibility 

 

 

35. The Chamber explicitly refrained from making any finding in relation to 

superior responsibility, declaring that, in light of its findings on JCE, “it is not 

necessary for the Trial Chamber to make findings on the other modes of 

liability alleged in the indictment”.67 

 

 

36. The Chamber’s decision not to make any findings on, inter alia, superior 

responsibility came after a trial lasting more than 3 years. The Chamber would 

have contemplated the possibility that its Judgment might be reversed on 

appeal in relation to JCE. If the Chamber had considered that it had already 

made sufficient findings in the Judgment to record a conviction on the basis of 

superior responsibility, or aiding and abetting, then it would have made that 

clear.  

 

(2) The Chamber made no findings whatsoever of “effective 

control” 

 

37. “Effective control” is, of course, the threshold for superior responsibility under 

ICTY/ICTR case-law:68 

 

                                                 
67  TJ,para.2587. 
68  OrićAJ,para.20. 
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“where there is no effective control, there is no superior 

responsibility”.69 

 

38. The Appeals Chamber has emphasised that “the case law of the International 

Tribunals makes it mandatory to use the effective control test for both de jure 

and de facto superiors”.70 

 

39. The Chamber was well aware that “effective control” is a necessary condition 

for criminal liability to be entailed as a superior, and that it was alleged in this 

case.71 It explicitly recited the Prosecution’s allegation that “Mladen Markač 

possessed effective control over all members of the Special Police involved in 

Operation Storm”,72 and that “according to the Indictment, Mladen Markač ... 

possessed effective control over HV rocket and artillery units attached to his 

forces or subordinated to his command”.73 

 

40. Yet despite this knowledge, nowhere in its 1,341-page Judgment did the 

Chamber ever find that Markač had “effective control” over subordinate units.  

 

 

41.  “Effective control” means that the superior must be shown to have had “the 

material ability to prevent offences or punish the principal offenders”.74 The 

authority which the superior had must be “effective”, that is “real”,75 and not 

                                                 
69  ČelebićiAJ,fn.374. See also HalilovićTJ,para.59. 
70  BagilishemaAJ(Reasons),para.56. 
71  TJ,paras8,1961,1963 
72  TJ,paras.61 and 167. 
73  TJ,para167. 
74  OricAJ,para20: “... what matters is whether the superior has the material ability to prevent or 

punish the criminally responsible subordinate”. 
75  KordićTJ,para422. 
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merely theoretical or potential.76 “Effective control” must be shown to have 

existed over those who committed the underlying offences.77 

 

 

42. None of these findings appear in the Judgment. The Prosecution’s attempt by 

inference to establish this via a patchwork of other findings is inadequate and 

unconvincing. 

 

 

43. The absence of these findings was not an oversight. Had the Chamber 

considered that it had sufficient evidence to find that Markač possessed 

“effective control” over subordinate units, then it was duty-bound explicitly so 

to find. The Chamber made no such finding because it knew that it did not 

need to find “effective control” for a JCE conviction.78 

 

 

44. Accordingly it would be impermissible to convict Markač of superior 

responsibility on the basis of “remaining findings”.  

 

(3) The Chamber’s findings in relation to failure to prevent/punish 

are tainted by the unlawful attack finding  

 

 

45. Such findings as the Chamber made in relation to Markač’s alleged failure to 

prevent and punish crimes were made in the context of, and are inseparable 

from, “the question of whether the acts and conduct of Markač significantly 

                                                 
76  ČelebićiAJ,para197 
77  See StakićTJ,para459; ČelebićiAJ, paras.249,992; AleksovskiAJ,para76; BlaškićAJ,para67. 
78  KvočkaAJ,para.104;KrajišnikTJ,paras.1119-1121;KrajišnikAJ,para.194. 
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contributed to the JCE”.79 They may not be directly transposed to the context 

of superior responsibility, with its different legal ingredients and higher 

threshold.80  

 

 

46. These findings are unsustainable, both in themselves and on the hypothesis 

that the Chamber erred in its findings on JCE and unlawful attack: 

 

 

(a) The findings at paragraph 2580 et seq. are premised on the finding 

– which the Chamber “recalled” at the outset of those paragraphs - 

that “the HV’s shelling of Gračac on 4 and 5 August 1995 

constituted an unlawful attack on civilians and civilian objects” 

and that Markač ordered that attack,81 and therefore cannot survive 

if the Chamber erred in finding an unlawful attack; 

 

(b) The finding that Markač “knew that there was a widespread attack 

against a civilian population and that his acts were part of that 

attack” is premised “in particular [on] the unlawful attack”.82 If 

that finding is wrong, then there is no basis for a finding that 

Markač possessed the requisite mens rea to be convicted of crimes 

against humanity, either as a superior or as an aider and abettor.83 

 
 

                                                 
79  TJ,para.2579. 
80  See paras.9-11 above. 
81  TJ,para.2580. 
82  TJ,para.2582. 
83  Since Markač’s convictions for crimes against humanity – under any mode of liability - 

depend on the impugned unlawful attack finding, his conviction of counts 1, 2, 5 and 8 would 
have to be quashed. Count 9 would also have to be quashed since it is based only on shelling 
crimes (see TJ,para.2578, in particular fn.29184, the Trial Chamber’s e-mail of 26 August 
2010 and the Prosecution’s reply at T.29184). 

IT-06-90-A 5969



  

Case No.: IT-06-90-A  31 August 2012   22

47. For all of these reasons,84 Markač cannot now be convicted of any crimes as a 

superior. 

 

 IX. Conclusion 

 

48. [REDACTED].85 [REDACTED].86 [REDACTED]87 [REDACTED]. 

  
 
49. If Markač is right in his appeal arguments, and he was wrongly convicted on 

the basis of JCE, then decency demands that he should be acquitted and 

released as soon as possible. This is especially so given that the Prosecution 

has not appealed the Chamber’s failure to make findings on superior 

responsibility and aiding and abetting as an error of law.88 

 

50. To allow Markač to oscillate between hope and despair, with the case against 

him changing even at the oral hearing, and now even post-hearing,89 creates 

intolerable mental and physical anguish.  

 

51. A convicted person is not a plaything of justice. The Tribunal, which 

champions human rights and the right to a fair process, should show 

compassion in these circumstances and bring the appeal to a swift close. 

 

 

 
                                                 
84  Including those set out in Section II above. 
85  [REDACTED]. 
86  [REDACTED]. 
87  [REDACTED]. 
88  See OrićAJ,paras63-65. 
89  Notably with the Prosecution now arguing that it is irrelevant whether the shelling was lawful 

or not (PSB,para.19) and that the basis for Markač’s liability is for sending troops into action 
(PSB,paras.3,22,26,27,29 and 37).  
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